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STATE OP WISCOXSIN : IN CIRCUIT COURT : DANE COU?:TY 

‘VS’ 
* 

MEMORA?!D~ 

DECISIOR 

. 

STATE OF !:'ISCOXSIN 
PRRSOXXZL B33.<3 > 

Respondent. 

i 

*.x ~~.0~..~.~93U:~.~.t~~8~~~~.~~~~3~~* *iY*BtQ~~~C****Y**~X~~~~***~~~~. 

This Is 2.n actior? for reviev of the Decision by the 
Board of Perscnnei dated August 24, -1972.. -- ~~~~- ------- 

There are three issues raised in this case: 
i 1. When the 5-member Board of Personnel had by 

attrition shrunk to three qualified and acting members, 
was the .E.c~~oP- c;' the cnly t;::o :iho heard the testimony 
In making Pind;ngs of P.act and an Order that the discharge 
of IQ. bi27l.ett was for just; ifiable cause a proper and 
legally.valid order of the Board of Personnel? 

2. Mr. Xarlett having died a month before the Order, - 
viz., July 14, 1972, xould his cause of action in this 
special.proceeding survive under $895.01, Stats., in the 
event the decision of the Board of Personnel had been that 
he was discharged v:ithout cause? 

. . 
3. Is there substantial evidence In the record to 

sustain the finding of the Board of Personnel that bytiie 
greater weight of the credible evidence to a reasonable 
Certainty that Marlett's discharge "was for just cause"? 
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If issue No. 3 Is answered in the affirmative, \ 
this would obviate any necessity for the consideration '. 
Of i3SUe X0. 2. liowever, In order that the Supreme 
Court rxy have the full rationale of this Court, all 
thrcc,lssues xi11 bc considered and determined. 

1. ,.Ordcr of the %ard of Pezzonnel 

Two long -tine menbcrs of the Board of Personnel, 
John l-i. Shicls and Jerone Slechta, resigned from their 
service to the State on July 1.6, 1972, and July 2!), 1972, 
respectively. in the neantixe on June 12, 1972, this 
Court rcnznded this case to the Zoard of Nrsonnel because 
the VC?I~D~~, . '3-e used in lZci<li:S tile PindinGs of Pact and Con- 
c!.usions of La?: was not in strict accord ::lth the decisi@n 

* o.- Dcccxbor 2, 1971, in Rc.',n!ce v. Personnel Doard, 53 k/13. 
2d 123. The relnand was ?! e by stipulation wltn Cihe 
a!..broval of Chairzsn John S; Shiels. 

Chairmzn Shiels granted-the petitioner_two weeks within 
which to file add%tional briefs, all of which was not 
complied ?;i.th, but mtitioner did file a byief on July 12, 

\ 1972. The respondeht filed his brief on August 17, 1972. 

On Aumst 
the Do&, 

2k, 1972, of the three remaining members on 
only txo could act because the petitioner had 

demanded that Xr. Wrecker disqualify himself from the 
case because there 1:as'some of the oral testirc.ony that he 
had not heard. Petitioner refused to allo? Brecker to 
participate even with a readin,: of the transcript of the 
testinony, as provided in $227.12, stats., Insofar as he 
had not heard all of the testinony and would be unable to 
pass upon the crcdibillty of the witnesses. On August 24th 
the two rexuzininS mecbers, -;:ho had heard all of the testimony, 
made and signed t'he PindinSs of Pact, Conclusions of Law 
and the Order which was signed by the Chairman. 

Petitioner's Motlon for Judgment Notwithstanding the 
FindMSs of Pact and Conclusions of Law must be denied 
because it would amount to judgment as of a default, 
and most certainly there Is no default in this case. It 
is at most an Imaginary default created chiefly through 
the ingenuity of Pctitioncr's counsel in apcclfylnl; which 
Board members are eligible and those who are not eli@.ble 
to act upon business properly brought before them. 
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. wisco;ls in Statutes l.5.07(4) provides: 

"A majority of the membership of a board 
s constitutes a quorum to do business and, 

unicss a more restrictive p~ovlsiori 13 
adopted by zhe board, a r;,ajozity of a c;uOrUiTl 
may act in zn;: matter within the jurisdiction 
of the board. 

The only txo nenbers remaining on the z-man Board 
who were e1:i;i~ble to oarticipzte pursuant to the demand 
of Petitioner ;ne: anG revis?;~dthe Findings 0;' Pact and 
Conclusio?Ac of Lax, and it is stated in the prelude to 
the Fir.dir.2~ z:?zt s$wh ?ir.<ings art based on "all 32' 
i3.e evidence ;rodzced at tile initial hearix;s and on 

- rY,vie?: or' t1ic transcziots ;' the testinony or’ all of 
tk.E wzitnesses and cozside ation of all. exhibits offered 
ar.d ad;nitted, i> G+ Get' 

The Findings of Pact and Conclusions of Law and the 
Order based thereon have been made in due and proper 
form and are valid. \ 
2. Does Poceedin: Survive Death ol” Enplo:re~? 

The Attorney Gene ral contends that a special proceed- 
ing for -rongf,ul. discharge of a civil service employee 1s 
a tort action and does.not survive the death of the 
employee. The Attorney General 1s mistaken, however, as 
this is a contract action. 

A contract of employment for an indefinite period 
of time is terminable at the oleasure of the employer. 
Irish v. Dean, 39 wis. 562 
b.& 0. 3. zo., 2c2 P. 2d 75 

1876); Xanson v. Chica?& 

~$!TT3. 350. IioWver 
(7th Cir., 1900) cert. denied 

the employee has brought 
a contract of employment in which 

something additional Into the 
relation, such as an investment, can be terminated only 
for cause-. Forrer v. Sears. Roebuck, & Co., 36 Wis. 2d 
388 (1367). 

The very Sroundvork of the civil service law is to 
provide that an employee may be discharged only for cause. 
Therefore by statute the legislature has put the civil 
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service emloyee on exactly the same basis as an 
einployec ~$0 h2 3 made an investment along with hia 
contract for services. 

A %ontract action which is assignable survives the 
death of c:?e beneficiary. city of ~~lilV3~JkCti? V . 3OyiltOn 
Cab co., 231 ms. 581 (1930’). jr; eariy common 1.2:: only 
cho S2.5 in action arisiny, from a contract :iere assignable. 
Under mod2>n la:: the assignabIlity of things in action 
is the rule, and nonasslgability the exccptlon. 6 Am. 
Jur. 2d, .:.~sipm~.ts, $27, $29. 

No cou-‘. could be so cr-u21 as to say that a civil 
service er.>logee zho has been discharged unlawfully with:o.~t 

. cause co~xlt 20,t assign tLe pending action to .a bazker in 
o,-der to provide bread fcr his children. 

3. Evidenoo in Record - Re: Cause 

The Boa.--d of Tersonnel sits as-the-trier of fact 
with the appo5nti.n; authority on the one hand and the 
employee o?. the other to assess and evaluate the evidence, 

\ including ;he credibility of the 7ritnesses. A finding of 
fact that ;;he disc?urge x2.s for cause can be made only If 
the Board of 2ersonnel Is satisfied to a reasonable certzinty: 
by the greater l$eigh'; of the credible evidence, that the 
dischar;;e ::as justified. Reinke v. P2rsonzel Board, 53 
Ws . 2d 123, 137. 

However, in a judicial review of the Board of Personnel's 
action , tl?:s court is bound by the Substantial Evidence 
Rule. In applying the Substantial Zvidencc Rule the COUrt 
may only determLne ?:hcther a "reasonable man, acting 
reasonably, nCrht have reached the decision; but, on 
the other :?aKoxf a reasonable man, acting reasonably, 
could no:: have reached the decision from the evidence and 
its ir.i'c?L‘~nccs then the decision is not supported by 
substant: al evidence and it should be set aside. * * * 
fgh-e' tcs't of rcasonablencss is to be applied to the 
evidence 3s a whole, not merely to that part which tends 
to support the agency's." Kcnosha Teachorz Union v. VERC, 
39 wis. 2d 204, 205 (1968). 
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In rcl;;a.rds to substantial evidence in the record, 
the 'Cow:: co;~~.;;ondci\ ssistant Attorney Gcncral Robert J. 
Vcr~cron*t for a iding the Court by compillnc a fine 
abridgement of testimony before the pcrsonncl Poard. 

It :hould be noted that in t!;c hearing before the 
Personnel 3ocrd the appellant L iarlett waived the 
opportunity for a Pill of Particulars regarding the 
specification of reasons for the termination. In lieu 
thereof, he MS afforded assurances that the respondent 
could put in h is case first, that there could be deferred 
cross exzminalioe of respondent !s witnesses and sufficient 
recesses Lo ena.ble h im to defend against specific ihClrg;cS. 
Tl!iS For:.:at ';!.a3 . generously folloxed. 

From vie?rin= the recor as a 7rhole re&ardin,T s-2bstantial 
evidence the Court agrees with and adoots the portion of 
tne Personnel Eoard's i-l?;;;0 randun ijecision as hereinafter 
set fort;?: 

"A~pcllant xas a h igh level state employe (Personnel 
Administrator of the Department cf Industry, Labor and 

i Human Relations) and except for Brown of the Investment 
Board, ::ac the most responsible employe that has been 
involved in a d isciplinary hecring in over a decade. 

"Bro!.?n v Personnel '3oard Dane County Circuit Court, 
Case Plo ---7--;-i-pJ, 

. 1F2-30, Oct. I(, 1907, Is cited F ;,c;nuf;tly In 
the briefs of .the parties to this Board. r ' s indeed 
a lan&xal-k case in the employment performance of top public 
employes. The Board is of the opinion that this case Stanos 
for the prooosition that a d ivision d irector cannot be 
discharged for just cause because his superior who has the 
burden of running an entire agency does not subjectively 
regard the d irector as performing adequately. 

"The Board, hotlever, does not believe that Brown condones -- 
incompetency in'hiC;h position as a normal incident of civil 
service. The Poard does believe that if there be substantial 
c0nvincir.S objective evidence that a d irector has not com- 
petently manai;ed the programs and personnel with in h is 
bureau that he should be subject to d iscPplinc. 
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“x’u !!lcronci Char les  have  b e e n  m a d e  a g a inst A p p e lla n t. 
These  inc iudc ooo r  
d isrupt ive o ffice , 

housekeep ing , p e r m ittin g  a  n o isy a n d  
lack o f ha rmony  a m o n g  h is sta ff a n d  

fa ilin g  to  d o  th ings rcoucsted by  th e  S ta te  B u r e a u  o f 
pcrs C U K c 2 1  t;h a t hc  h a d  a g r e e d  to  d o . The re  was  n o  rea l  
d e n ial o f these  derel ic t ions by  th e  A p p e lla n t. 

" W h ile  n o n e  o f these  scecif icat ions or  th e  c u m u lat ion 
o f th e m  w o u ld :;'a r ran t d ischarge, they  arc  a  pa r t o f th e  
to ta iity o f th e  p ictu re  o f th e  A p p c lla n tls pe r fo rmance  
as  a  B u r e a u  D irector. 

"b i iere A p p e lla n t real ly g o t into tro u b le was  in th e  
convers ion  ;‘xm ti-.?  o ld payro l l  system  to  a  n e w  o :.e . 

. "The  conve- - ' ***o n  to .thc  nea r  pay ;-0 1 1  system  invo lved 
c -ea  tin ;; tic0  ~ I L X - I ~ ~ O O U ~  d .cu m e n tc fo r  each  o f th e  1 8 0 0  
td  2 0 0 0  ezp loyes o f D IL ;-:> :. O n e  d o c u m e n t re la te d  to  
pe rsonne l , t;7 2  o the r  to  payrol l .  

1 ' "The  c rea tio n  o f th e  tu r n a b o u t d o c u m e n ts is a  b ig 
job  reaui r i 'n g  a  g rea t d e a l o f Cier lCal  work  by  p e o p le 

\ w h o  unccrs tand payrol l .  it, ho -ever , is n o t a n  imposs ib le  
job  or  even  o n e  o f d ifficu lty if h a n d led  proper ly . 

"It was  th e  excecta tio n  o f th e  S ta te  Depa r tm e n t o f 
A d m inistrat ion t& it D IL iiX  cou ld  'g o  live' o n  th e  n e w  
system  w ith  S e p :cnbe r ,' 1 9 7 0  *A ' payrol l .  T h e  S ta te  
Depa r tm e n t o f A d m inistrat ion a d m inisters cen tra l payrol l .  
T h e  B o a r d  b e lieves  th a t A p p e lla n  t was  awa re  o f th is expec .t- 
a tio n . 

"F rom th e  record  it w o u ld a p p e a r  th a t th e  convers ion  
wor lc  b e g a n  in Z u n e . D IL X T ; xas n o t ready  to  'g o  live' in  
S e p te m b e r ; it ms  n o t ready  to  '~ 0  live' In  O ctobe r . 
k d a n m ;,ttcr o f fac t it was  n o t.para l le l  w ith  th e  o ld 

c? , systems  as  o f those  tim e s . 

'? h is dclcy‘was  n o t a c a d e m ic. It was  cost ing D IL H R  . 
a b o u t $ 2 0 0 0  a  m o n th  to  p roceed  as  it was . 
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"Rc+lly (Stephen J. Reilly, Executive Secretary 
of Deucrtmcnt 0;' Industry, Labor and iIu;xan Iielations and 
MarlLet'; '5 ilxediate superior) became convinced that 
DILYR ~:ould not be abic to 'go live' in November. 
This WCS critical because if the November deadline 
was missed, 
schedkies 

the deptr-iment. could no;;, because of the 
or’ t:q?e S~,a’,c Department or’ AdxinisCration, 

'go live' until sometime in 1371. 

"Reilly, then and about October 15, 1970, took 
drast ic actioil. Re removed Appellant from direction 
of tix pay2011 Cmction. Ue put one Xcmerer, a systems 
analyst, in c;-iar=e . Iicmnerer with the assistance of 
Reilly, t:!O CCC01UiTC2ZltS .broug:hz Fn 2nd the utlliza~ic2 
of the entire staff of Appellant's burea..u, put on a crcsh . p-ogram that .somenov was sufficiently able to accomclish 
the converscon so as to '50 llvc~ on the Xovembcr lAi 
g:.yroll. 

"Appellant as a bureau director failed to bring to 
-fulfillment a p='og,ram that it v:as 
pleted. 

his d.u';y to n--ive-corn,- ---_ . ‘ 
:‘e cannot ta’ke refuse behind the nembers- of his 

staff or shove the responsibility off on his superiors. 
A reasonable adenuate manager could have accomplished the 

\ convcrs~on of 
least fir 

the payroll of DILIi3 to the new system at 
the NovenSer payroll. 

"It really iS immat erial to inquire why the Appellant 
failed even though the record is full. of detail. However, 
the more inportant ones other than Appellant's lack of 
appreciation of the importance or urgency of completing 
conversion were : 

"Permitting the Initial work to be done by a group 
of summer VOC young people who had no experience or real 
supervision; . . . . 

"Inltlally having a supervisor of payroll who was 
antagonist ic to the conversion and hostile toward those 
Involved in it; 

"In July, assigning the conversion to one girl with 
no bac!.zground in payroll and who virtually did not know 
what she was doing; 
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"By refusing or failing to utilize the training 
offered to his people by the State Department of 
Administration. . . 

"By refusing to accept the services of a systems 
analyst to aid in the conversion. 

* 
"By ncglccting to implement the several steps agreed 

upon to expedite the corkversion; 

"By lullins Reilly out of directive action by telling 
him that the convcrs-;on was procecdin;: well and that the 
old and near cys~czs 'I:ere parallel when actually thihgs 
were bad and there was no parallel." 

There is substantial evidence in the record! when 
. cor.sidered as a xhols, t?at does sustain ttie Flndlngs ? 01 Fat;, Conclusion of i:w and Order of the Board of 

Pc:rsoznel izh2.t thi? employee was dlschar:;cd for cause. 

Counsel for the 3oa.-d of ?ersonncl xay prepere the ~~~ _ 
! appropriate Sudgient, sub5ir;ttir.g same ~0 opposing counsel 

10 days b efore presenting it to the Court for signature. 

\ Dated: November 30, 1973. 

BY THE COURT: 

d 

N;RR;S PiALONEY; CIRCU$-JUDGE 
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